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far from “single passing” comments.*! The courts have recognized

the door may be open by either side. See, e.g., Shafer v. South

Carolina, 532 U.S. 36, 37-39 (2001) (finding that the
prosecutor’s closing argument that Shafer and his two
accomplices “might come back” opened the door to show future
dangerousness and required an instruction of life without

parole); United States v. Chance, 306 F.3d 356, 386-87 (6th Cir.

2002) (holding that once defense counsel attempted to paint the
picture of the appellant as a good law enforcement officer, the
prosecution was entitled to “adduce some evidence to rebut
[that] implication”). The defendant may not use his
constitutional rights as a “shield” to “prevent the Government
from contradicting the untruths and reasonable inferences that
the fact finders could logically draw from the defense cross-
examination.”*

The prosecution’s argument concerning the rights warnings,
invocation of the rights, and termination of the interrogation
was clearly fair rebuttal to show that Appellant’s confession
was not coerced. Certainly, it rebutted the defense’s theory
from the beginning of the trial, thus defense counsel did not

object. Although the trial counsel’s comments implying that

Appellant’s failure to consult with an attorney was proof of

4l See Turner, 39 M.J. at 262.
42 United States v. Gilley, 56 M.J. 113, 125 (C.A.A.F. 2001)
(Crawford, C.J., concurring In part).
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guilt went beyond fair rebuttal, the error was harmless beyond a
reasonable doubt, in light of the strength of the Government’s
case, which was supported by the testimony of two witnesses and
Appellant’s admission. [In addition, we must consider all of the
trial counsel’s comments in the context of a response to the
defense case that was presented. The comments were harmless
beyond a reasonable doubt.

CONCLUSION

While 1 agree with the majority as to the disposition of

Issues I and 11, I disagree with the majority’s analysis of both
issues. | would affirm the decision of the lower court. I find
no merit in either issue. | also write separately to

disassociate myself from this Court’s analysis of Issue 11,
which is based on i1ts prospective rule set forth in United

States v. Moreno, 63 M.J. 129, 135-41 (C.A.A_F. 2006), and its

misapplication of the Barker v. Wingo, 407 U.S. 514, 530 (1972),

test. See Moreno, 63 M.J. at 144 (Crawford, J., concurring in

part and dissenting in part).
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EFFRON, Judge (concurring in part and in the result):

I concur in the lead opinion except for Part 111, which
addresses post-trial delay. Because any error was harmless
beyond a reasonable doubt, we need not reach the question of
whether Appellant has suffered a denial of due process from any

delay. See United States v. Allison, 63 M.J. 365, 371 (C.A.A.F.

2006) .
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BAKER, Judge (concurring in part, dissenting in part, and
concurring in the result):

The defense theory of coercion opened the door to rebuttal.
Fair rebuttal included the Government’s argument that when
Appellant said he wanted to see a lawyer, he did not In fact see
a lawyer. This suggested for the purposes of rebuttal that
Appellant may not have felt the degree of coercion he
subsequently argued compelled him to sign a false confession.

It 1s also noteworthy that Appellant, not the Government,
initially opened the door to this line of reference.

That 1s not all trial counsel did. Trial counsel also
stated “[i]f he was innocent, the government is arguing, he
would have gone and seen a lawyer, and used that shield.” That
is a bridge too far, for it does not address and rebut the claim
of false confession, nor was it “fair response” to defense
counsel’s argument. It was improper comment on the right to
counsel as evidence of guilt or innocence, not lack of coercion.

See United States v. Riley, 47 M.J. 276, 279 (C.A.A.F. 1997)

(quoting United States v. Moore, 1 M.J. 390, 391 (C.M.A. 1976)).

While i1t Is true that a person who confesses to a crime they did
not commit “falsely confesses,” that does not mean that any
argument addressed to innocence rebuts a claim of false
confession. In our system, the exercise of the right to counsel

i1s not proof of guilt or iInnocence.
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Since Appellant did not open that door, trial counsel’s
argument was not fair rebuttal. It was obvious error. The
principle at stake is fundamental to a system of justice
premised on the right to counsel and the adversarial role of
lawyers. Therefore, this Court should not duck the issue, but
should say so.

Nonetheless, 1 conclude that this error was harmless beyond

a reasonable doubt for the reasons stated in the lead opinion.
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